
Skills Element 

Interviewing, Advising and Communica�ng 

Learning Outcome 

Interviewing  

Evidence Provided: 

• Dra� driver Aide Memoire
• Atendance note of mee�ng with Driver

and brother dated 12 January 2022
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How does this meet the outcome? 

Prior to any interview mee�ng with a client, I usually dra� an aide memoire. I have dra�ed a 
template Aide Memoire which I amend for each case. Typically, I like to have this document to 
hand during the interview and refer to it to ensure that I have covered everything. On some 
occasions I might not have the document physically to hand, but the fact that I have dra�ed it 
before the mee�ng provides me with a structure for the interview and helps me to remember all 
the points we need to cover.  

The atendance note provided as evidence demonstrates my interviewing skills. Having introduced 
myself, I set out my role and experience and confirmed that the discussion would be privileged. I 
then set out an i�nerary for the mee�ng. I demonstrated empathy by asking the client how he was 
feeling and showing sensi�vity. I provide reassurance from the outset in respect of criminal liability 
and what the prosecu�on has to prove in order to find that an offence is made out.  

The client was very comprehensive in his account of what happened and he provided a full and 
detailed statement. Throughout the interview stage of the mee�ng, I asked appropriate ini�al 
ques�ons and then some�mes follow up ques�ons to probe further. I established a good rapport 
with the client and, although not directly relevant to the mater at hand, showed interest in his life 
and work. This is a natural part of the process to me and how I engage with people. Throughout 
the interview, I was alive to what parts of his account could be scru�nised by the police and so 
ques�oned him further on those maters. For example, he was used to working long hours and 
having only 6 hours sleep a night. I was keen to explore whether this caused him to be �red and he 
confirmed that this was manageable to him and that he had no sleep issues.  

One of the concerns in this case was that the client was connected by mobile phone to a work 
colleague in China at the �me that he collided with a pedestrian stepping into the road. This was 
very likely to be a key concern for the police to inves�gate and so I asked several subsidiary 
ques�ons on this point so that I was clear about his account on this.  

The interview was structured appropriately, and it flowed in a conversa�on style. At one point the 
client became visibly upset when providing explicit detail and so we paused for a couple of 
minutes for him to setle.  

Following the interview I provided appropriate advice and at the end of the mee�ng asked if the 
client had any queries. I then set out next steps and thanked him.  



Opportunity for further development, (if any) 

I like to adopt a conversa�onal and natural style when interviewing clients rather than a typical 
interview approach. I have iden�fied that some�mes this causes me to skip over certain lines of 
ques�oning and this is an area I intend to work on. I have iden�fied several online courses and am 
planning to atend one or more of these next year to improve my interview skills.  



Skills Element 

Interviewing, Advising and Communica�ng 

Learning Outcome 

Advising and Communica�ng 

Evidence Provided: 

Atendance note dated 17 July 2023 – Oral 
Advice 

Leter dated 13 June 2023 – writen Advice 
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How does this meet the outcome? 

Atendance note 

I represented a client charged with fail to provide a specimen for analysis.  A preliminary hearing 
date had been listed. I arranged a mee�ng so that I could advise him regarding the hearing, in 
par�cular, to agree a strategy and to obtain his instruc�ons.  

During the mee�ng, I provided structured advice to my client, commencing with the current 
posi�on in the case and the offence he faced. I advised the defendant that he had no prospects of 
defending the mater and the sentence that would follow a guilty plea by reference to the 
sentencing guidelines and my opinion on where the offence sat and likely penalty which would 
include a mandatory disqualifica�on.  

I then provided the sugges�on of an alterna�ve strategy which, if successful, would provide us 
with a mechanism to present a “special reasons” argument to the court to avoid a disqualifica�on. 
This would require his agreement to plead guity to an alterna�ve offence and that this would have 
to be agreed by the prosecu�on. I advised the client on what cons�tutes “special reasons” as 
defined by case law and applied this to the defendant’s case. I confirmed my view that the client 
had a strong set of facts in respect of raising special reasons but throughout the mee�ng 
emphasised that I could not guarantee that, first, the prosecu�on would allow it and, second, that 
the court would accept it.  

I set out the ramifica�ons of going down this route, poten�al sentencing op�ons available to the 
court and financial implica�ons including fine and costs. We discussed the mi�ga�ng and 
aggrava�ng aspects of the case and the underlying and wider issue of substance abuse as a coping 
mechanism for grief and rela�onship breakdown. I did not patronise or condescend the client 
(diversity issues) and was able to point him in some direc�on for professional help in respect of 
bereavement.  

Having provided clear advice on all relevant maters, I asked the client for his views on the mater 
and he confirmed his instruc�ons to proceed with the offer of a plea to the alterna�ve offence.  



I then set out the next steps regarding the hearing including prac�cal advice about transporta�on 
to court (as a risk of disqualifica�on), a�re and �me to meet.  

Leter 

I wrote to my driver client charged with careless driving, to set out the current posi�on in his case, 
advice and next steps.  

I always send a leter of advice to clients prior to trial so that they are fully informed in wri�ng of 
my advice, par�cularly in respect of defence prospects and the alterna�ve op�on available (ie 
guilty plea and sentence). 

The leter is structured confirming the circumstances of the index incident and procedural 
posi�on. I then set out the prosecu�on case by reference to the prosecu�on evidence.  

The key part of the leter is the advice and strategy in which I set out the burden and standard of 
proof and what the prosecu�on has to prove in order for the court to find the client guilty of the 
offence. Having set out the prosecu�on case, I provide my opinion in respect of the 
strength/weaknesses of the evidence and what are likely to be the deciding factors at trial.  

Although in this case I considered that we had a good chance of acquital, I warned the client that 
trials are an unpredictable process and that there was a risk of convic�on. I then advised the client 
of the poten�al sentence and the fact that he would bear the prosecu�on costs of bringing the 
case to trial in the event of a convic�on.  

I then advised the client in respect of his op�ons and the availability to change his plea to guilty. I 
confirmed that I was not seeking to persuade him in any way to change his plea but rather that I 
was under a duty to advise him of all his op�ons. I urged him to provide instruc�ons and to 
confirm to me as soon as possible if he did wish to change his plea to guilty so that I could inform 
the court.  

I confirmed that the costs of his defence representa�on were being met by his motor insurers. 

I then set out the next steps in the case and arrangements that I would make nearer the trial date. 
I have also acknowledged that there may be poten�al language issues at trial whilst taking care to 
handle this appropriately and confirm that I would seek his views on the instruc�on of an 
interpreter closer to the trial date.  

The leter follows a structured sequence and is writen in an uncomplicated style providing clear 
advice, iden�fying the op�ons available and next steps.  



Opportunity for further development, (if any) 

I consider that I am skilled in iden�fying the legal and eviden�al issues in cases and that this 
provides me with a sound basis to advise my clients and decide on an advice strategy. I have had a 
very high track record of acquitals in the last 5 years and believe that this is down to providing 
reliable and well-founded advice. 

In rela�on to case one above, in hindsight the strategy was perhaps a litle op�mis�c. I will always 
seek an alterna�ve route if one is available whilst managing my client’s expecta�ons. In this case, I 
made it very clear that I could not give any guarantee that the offer to a plea to the alterna�ve 
offence would succeed, but I am aware that the client would have got his hopes up. This was a 
salient reminder to be realis�c in terms of prospects and to ensure that clients are fully aware that 
the outcome is not always the one we are hoping for.  

Comple�on date: 3 November 2023 



Skills Element 

Costs and Funding 

Learning Outcome 

Costs  

Evidence Provided:  

Leter to client dated 8 February 2023 
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How does this meet the outcome? 

Mr and Mrs Downs are the employers of the defendant. They instructed us to represent D and 
agreed to fund his legal representa�on.  

Given that Mr and Mrs Downs were paying our fees, we were under a duty to keep them informed 
in respect of costs issues. 

The leter was an update on the present posi�on in the case and advice regarding the Defendant’s 
prospects. It was appropriate at this stage to set out the costs implica�ons should the defendant 
be convicted at trial and se�ng out the legisla�on that provides for such orders.  

Conversely, should he be acquited, we would be able to apply for a defendant’s costs order to 
apply for the reimbursement of our fees from central funds assessed at legal aid rates.  

The powers enabling the court to award orders for costs in criminal proceedings are contained in 
Part II of the Prosecu�on of Offences Act 1985.  

Sec�ons 16 and 16A of the Act make provision for the award of defence costs out of Central Funds 
(a defendant’s costs order).  Sec�on 17 provides for an award of costs to a private prosecutor out 
of Central Funds.  Sec�on 18 gives power to order a convicted defendant or an unsuccessful 
appellant to pay costs to the prosecutor. Sec�on 19(1) of the Act and Regula�on 3 of the General 
Regula�ons provide for awards of costs between par�es in respect of unnecessary or improper 
acts and omissions.  Sec�on 19A provides for the court to disallow or order a legal or other 
representa�ve of a party to the proceedings to meet wasted costs. 

I have experience of dra�ing an applica�on for wasted costs against the Crown under Sec�on 
19(1) along with the provision of a costs schedule, but am unable to evidence as due to no longer 
being employed by DAC Beachcro� Solicitors. Typically, I have made such applica�ons when a 
failure by the Crown has resulted in unnecessary hearings thus incurring wasted costs.  

Opportunity for further development, (if any) 

No opportunity for further development iden�fied. 

Comple�on date:  
4 November 2023 



Skills Element 

Costs and Funding 

Learning Outcome 

Funding 

Evidence Provided:  

Leter dated 16 November 2021 

Engagement Leter driver client 21 September 
2023 
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How does this meet the outcome?  

Leter dated 16 November 2021 to Insurer Client 

We were instructed by the defendant to represent him in criminal proceedings, charged with an 
offence of careless driving. He had legal expenses cover under his motor insurance policy but the 
decision of his insurers to fund legal representa�on was on a discre�onary basis subject to 
defence prospects. I set out a detailed breakdown of poten�al costs including my hourly rate, an 
es�mate of counsel’s fees and expert’s fees to prepare a report and atend trial.  

Ref Public Funding Eligibility 

I work in private prac�ce and both firms I have worked for in the last 11 years do not have a Legal 
Aid Agency contract. All my work is either insurer funded or privately funded and therefore I am 
unable to evidence any detailed advice regarding public funding or any applica�ons for legal aid 
funding. Furthermore, we do not seek prior authority for the commission of experts.  

Recovery of costs in the crown court for private paying clients 

A defendant acquited in the Crown Court can recover legal costs via a defendant’s costs order; 
however this is only available to a non-legal aid client if that client was assessed following 
applica�on as ineligible for legal aid. Therefore, in order to recover costs, they would have to have 
applied for legal aid in the first place. Whilst LMP Legal does not have a contract to undertake 
legally aided work, we perhaps deal with a higher propor�on of ineligible clients and so are 
required to apprise prospec�ve clients of the posi�on at the outset of engagement.  

The Law Society Prac�ce Note of 18 March 2021 sets out the requirements to advise non-legally 
aided clients of the posi�on and to advise of their funding op�ons. Even though LMP Legal does 
not undertake legally aided work, we are required to advise clients that they could approach 
another firm with a legal aid contract, even if they are likely to be ineligible, to preserve their 
posi�on for the recovery of costs in the event of acquital.  

See client care leter dated 21 September 2023 



I am aware of the eligibility requirements for publicly funded legal advice and representa�on. I 
worked in a Legal Aid Agency criminal firm from 2009 – 2013 and so do have experience in 
prac�ce, albeit dated.   

Eligibility  

At the Police Sta�on 

Everyone is en�tled to free legal advice and representa�on at the police sta�on if they are to be 
ques�oned under the Legal Aid Advice and Assistance Scheme.  

The police must advise a suspect about their right to free legal advice a�er arrest and prior to 
interview.  

At the Magistrates’ Court 

In order to obtain legal aid at court, an applica�on has to be made for a representa�on order. 
There are two tests that must be sa�sfied for a representa�on order to be granted. These are the 
interests of jus�ce test and a means test.  

Interests of Jus�ce 

A Representa�on Order will be granted if it is "in the interests of jus�ce". The court will have to 
consider whether: 
a) The person applying would lose his of her liberty, or

b) Has been given a suspended or non-custodial sentence already, or

c) Likely to lose livelihood, or

d) Likely to suffer serious damage to their reputa�on, or

e) The proceedings involve considera�on of a substan�al ques�on of law, or

f) The person may be unable to understand the proceedings or to state his own case, or

g) The proceedings may involve tracing, interviewing or the expert cross-examina�on of witnesses
on their behalf, or

h) It is in the interests of another person that the individual is represented.

Generally, if a person is charged with a non-imprisonable offence, the case will not meet the 
interests of jus�ce test unless the case is sufficiently complex.  

Indictable only cases always sa�sfy the interests of jus�ce test.  

Means Test  

The second test is a means test. Legal Aid will not be granted if you earn over a specified amount. 

If you are in receipt of qualifying benefits (eg Income support, jobseeker’s allowance, universal 
credit) the case will automa�cally be deemed eligible for legal aid.  

To be eligible for representa�on in criminal proceedings, the applicant’s gross annual income must 
be less than £ 22,325.  



Where the applicant’s gross income is more than £ 12,475 and less than £ 22,325, a more detailed 
assessment to determine annual disposable income is carried out. If the applicant’s annual 
disposable income does not exceed £ 3,398, the applicant will be eligible for representa�on in 
criminal proceedings. If the applicant’s annual disposable income exceeds £ 3,398, the applicant 
will be expected to pay for their own defence in the magistrates’ court.  

There is a hardship review procedure where an applicant has been assessed as not eligible due to 
disposable income but where they do not have sufficient financial resources to pay the costs. An 
example of this may be where the applicant is paying for child maintenance or has other 
substan�al outgoings (eg loan repayments).  

In the Crown Court 

In the Crown Court, an individual is eligible for legal aid if that individual's gross annual income does 
not exceed £12,475, or where their gross annual income is greater than £12,475 and disposable 
annual income is less than £37,500.  

Where an individual’s disposable annual income is £37,500 or greater, they are not eligible for legal 
aid.  

Potential Financial Implications 

If an individual’s annual disposable income is £3,398 or less they are not required to pay a 
contribution from their income. However, If the disposable income exceeds £3,398 they are 
required to make six monthly payments under an income contribution order of up to 90% of their 
monthly disposable income. Such contributions are generally onerous and can be difficult to 
recover.  

Applicants in direct or indirect receipt of passporting benefits are not required to make a 
contribution from their income. 

At the conclusion of the case, an applicant who is acquitted is refunded any payments made under 
an income contribution order. An applicant who is convicted may in addition be required to pay an 
additional amount from their disposable capital towards the balance of their defence costs. While 
the individual’s income is considered for the purposes of the contribution order at the outset and 
during proceedings, an individual’s capital is only considered for this purpose at the conclusion of 
proceedings. 

Forms 

To apply for criminal legal aid, the solicitor would assist the applicant in comple�ng CRM14 and 
CRM15 forms 

Suppor�ng documenta�on to be included with the applica�on includes: 

• Evidence of employment, or partner’s employment or both. Usually a wage slip.
Must be dated within 3 months of the applica�on. If a sole trader, self assessment
tax return or in the case of a director, company business accounts.

• Proof of benefits in kind, eg a company car



• Proof of pension payments

• Bank statements

• Proof of rental income

• Proof of housing costs eg mortgage statement or tenancy agreement

• Council tax bill

• Proof of childcare costs

• Proof of child maintenance costs

Applicants who wish to request a review of their financial circumstances on the grounds of 
hardship must submit a paper CRM16.  

Opportunity for further development, (if any) 

As all my current and recent work is privately funded, I do not have recent prac�cal experience of 
making legal aid applica�ons and so this would be an area I would benefit from training if I took on 
a role in a legal aid firm. However, this is not something I an�cipate due to the reasons set out the 
summary of Experience.  

I consider that I am very thorough in providing es�mates of fees. We usually require a new client 
to provide us with some funds in advance to be held on client account at the outset of a case and 
so we have to be realis�c in terms of a fee expecta�on.  

Comple�on date: 7 November 2023 



Skills Element 

Costs and Funding 

Learning Outcome 

Documenta�on 

Evidence Provided: 

• Leter Funding Client dated 12 January
2023

• Leter Defendant (employee of funding
client) dated 13 January 2023

• Email and Schedule of costs dated 26
May 2023
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How does this meet the outcome? 

On star�ng my employment with LMP Legal Ltd I was tasked with dra�ing the template client care 
engagement leters for private paying clients and insurer funded clients.  

Dra� client care leters 

• Leter Funding Client dated 12 January 2023

• Leter Defendant (employee of funding client) dated 13 January 2023

We were instructed by the funding client to provide criminal defence representa�on to his 
employee (carer for disabled son).  

The funding client had undertaken to fund the costs of his employer’s representa�on and so the 
engagement leter set out the scope of the work involved and an�cipated costs and payment 
terms.  

Where there is another party funding the mater, we s�ll need to have a valid retainer with the 
defendant client and so a separate client care leter was sent to the defendant providing clear 
informa�on on the funding of the case, confirma�on of my experience, complaints procedure, 
methods of communica�on and full contact details.  

Our complaints procedure was clearly stated on each client care leter. 

Refer to earlier Skills Logbook rela�ng to funding for an explana�on of my posi�on in respect of 
public funding. As both firms worked for do not have a legal aid agency contract, I have not had 
any need to complete any criminal defence solicitor forms to obtain public funding or seek 
authority to instruct experts. However, as set out in the earlier skills logbook, I am required to set 
out to clients what alterna�ve funding may be available.  



Prepare es�mates and schedules of costs for privately funded clients: 

Email and Schedule of An�cipated Costs dated 26 May 2023 

We were instructed by the brokers of a specialist transport company to represent their 
policyholder’s driver who had been involved in a fatal road traffic collision. It was suspected that 
the driver had suffered a medical episode (epilepsy) whilst driving. Following the police sta�on 
interview, I was asked to provide a schedule of an�cipated costs for the remainder of the case. In 
the schedule, I provided costs for both defence to trial (in the event of a prosecu�on) and to 
inquest (if referred to HM Coroner). I also provided truncated costs an�cipated in the event that a 
prosecu�on followed but where we were able to nego�ate with the Crown to withdraw the 
prosecu�on.  

I was able to draw from my experience to es�mate the �me that would be involved in prepara�on 
at each stage of the case. In my accompanying email, I made it clear that these were es�mates 
only and that if costs were agreed we would monitor and mi�gate fees where possible.  

Opportunity for further development, (if any) 

None iden�fied 

Comple�on date: 7 November 2023 


	PRACTICE RIGHTS APPLICATION PART 4
	CILEX LEVEL 6 LEGAL SKILLS
	SKILLS LOGBOOK (1) interviewing
	1a Driver Aide Memoire
	1a FILE NOTE - client interview (1)
	SKILLS LOGBOOK (1b) Advising and Communicating
	1b Letter client (1b) written
	Your Ref:
	13 June, 2023
	STRICTLY PRIVATE AND CONFIDENTIAL
	Dear Paulo,
	Date of Incident:  5 November 2022
	Trial:   Chelmsford Magistrates’ Court
	I write in relation to the above matter and further to our meeting in May.  I thought it would be helpful for me to set out the current position in your case and where we are in terms of the preparation to trial.
	1. Enclosures:
	 Postal Requisition including witness statements.
	2. Circumstances
	3. Procedural Position
	4. Criminal Liability
	The Prosecution Case
	Witness Statements:
	You are referred to the witness statements, the salient points of which are detailed below. Please note that by setting out these statements, I am not indicating that I consider them to be factually correct. I am merely repeating what the witnesses ha...
	5. Advice and Strategy
	For the Court to find you guilty of an offence of Driving Without Due Care and Attention, the prosecution must prove that the standard of your driving fell below the standard of a careful and competent driver. The legal burden is on the Prosecution to...
	In respect of how the Prosecution will put its case, I am of the view that the focus will be on the events leading up to the complainant coming off his bicycle and not the fact that you drove over the bike in the final moments. All parties, including ...
	The prosecution case comprises several key alleged events. Firstly, that when overtaking the cyclist, your vehicle was too close and “brushed” Mr Thompson’s arm with the rear end of the vehicle. Secondly, that you manoeuvred your vehicle to force the ...
	There is no visually recorded evidence such as dash cam footage or CCTV, and so the court’s assessment of the witnesses and their accounts is key in this case.
	You were correctly proceeding on Forest Side when Mr Thompson entered the carriageway, seemingly having misjudged the gap in traffic. It is evident from Mr Grzonka’s account that Mr Thompson became very aggressive after you braked and sounded your hor...
	Having carefully considered the evidence, it is my opinion that Mr Thompson has embellished or exaggerated his account. Mr Thompson states that as you overtook him, the rear of the vehicle “brushed his arm”. In considering the likelihood of this, it i...
	In respect of the alleged incident at the roundabout, it is noted that you intended taking the third exit onto Honey Lane, and thus it would have been most appropriate for you to position your vehicle to the right of the lane. You had already overtake...
	In respect of the incident in which the cyclist finally comes off his bike, Mr Thompson will say that he was travelling at 25mph when he noticed the van driver cut across the middle lane into the inside lane to cause him to crash into his van. Again, ...
	There is an independent witness, Justin Britton, who has said that he witnessed the final part of this incident only. There is an issue with Mr Britton’s evidence which will be open to challenge in cross examination.  Mr Britton states: “at first I th...
	You have held a driving licence since 1998. Currently you have no points. We will submit that you are a man of good positive character with an excellent driving track record. Having discussed the case with you, I consider that you are an entirely cred...
	Ultimately, this is a case of conflicting witness accounts: their word against ours, and it will be down to the court to consider and assess that evidence. There is no physical, material evidence to assist the court in determining exactly what happene...
	Criminal trials are always unpredictable; however, Counsel and I are confident that we have a realistic prospect of an acquittal.
	Unfortunately, we cannot give any guarantee of success. Whilst we believed that we have a good chance of an acquittal, trials are unpredictable and there is a chance that the magistrates may find you guilty of the offence. I must advise you on the con...
	In the event of a conviction, the magistrates have strict guidelines which are intended to ensure consistency across courts and provide guidance as to the level of seriousness of an offence and factors the court should consider when deciding on senten...
	In addition, if you are found guilty after a trial, you would be required to pay the prosecution costs of bringing the case to trial, somewhere in the region of approximately £ 700 added to any fine imposed.
	If you were to plead guilty rather than have a trial, the law states that you should receive a reduction, or “credit” off sentence. The amount of the discount only applies to the fine and not to the number of points imposed. Furthermore, the rate of r...
	As you know, I am of the view that we have a reasonable prospect of success at trial and I anticipate that you have no intention of changing your plea to guilty. By advising you of the potential consequences should you be found guilty after trial, I a...
	Counsel
	I have retained Tim Pole of No 5 Chambers to represent you at Trial. Mr Pole specialises in road traffic crime and is a robust trial advocate, skilled at identifying weaknesses in witnesses’ accounts and exposing these in cross-examination. I have wor...
	6. Fees
	As set out in the engagement letter enclosed, the costs associated with the defence of these proceedings are being met by your insurer, Arc Legal. This means that our services are free of charge to you.
	7. Next Steps
	 The Prosecution must serve all the evidence on which they rely by 14 June 2023. I do not anticipate that any further substantive evidence will follow, but should anything arise, I will send to you.
	 It would be helpful for us to prepare a map indicating the location of the events such as the point that the cyclist first came off the pavement, the overtake etc. I will initially prepare this and send to you to check and amend.
	 I have requested of Transvalair all evidence relating to the wing mirror damage caused by Mr Thompson. Transvalair have indicated that no photographic evidence was retained and that they do not have evidence of any repairs to the vehicle as mirrors ...
	 I am conscious that your preferred language is Portuguese. Whilst it is evident that your English is excellent, it may be that at trial, there are some nuances of language and terminology that are more complex and difficult for you to understand. It...
	 When we are closer to the trial date, I will arrange for a conference between us and Mr Pole so that we can advise you regarding the trial and giving your evidence.
	As soon as there are any developments, I will update you. In the meantime, if there is anything you wish to discuss about your case, please do not hesitate to contact me.
	Kind regards,
	Leah Hester
	for LMP Legal Limited

	1b oral Att note meeting 17 July
	SKILLS LOGBOOK (2a) Costs and Funding
	(2a) Report funding client 8 Feb
	Your Ref:  27506-22-599
	8 February 2023
	Edward and Carol Downes
	By email only:
	Dear Edward and Carol,
	I hope you are both keeping well. I thought it would be helpful for me to set out the current position in Mr Roman’s case and where we are in terms of the preparation to trial.
	Enclosures:
	 Report by Alan Baker of Bericon Forensics dated 12 December 2022;
	 Prosecution Papers inc Statement of David Nisbett;
	 Report by Alan Baker of Bericon Forensics dated 7 February 2023.
	1. Circumstances
	2. Procedural Position
	Criminal Liability
	The Prosecution Case
	3. Report by Alan Baker of Bericon Forensics
	As you know, prior to our instruction, Mr Roman was representing himself and had instructed a forensic science expert to consider the alcohol concentrations and provide calculations in respect of back calculation and the potential reading at the time ...
	Based on the stated alcohol consumption before driving (2 pints) the reading at the time of driving would have been between zero and 16ug%. (The legal limit is 35ug%)
	The theoretical maximum breath alcohol concentration from the consumption of the assumed quantities of wine and spirit for a person of Mr Roman’s height and weight would be 61ug%
	This means that at the time of the test and without the post driving consumption, he would have had a breath alcohol reading of 20ug%.
	Allowing for the elimination of alcohol over time, it was calculated that at the time of driving, Mr Roman’s reading would have been between 36ug% and 57ug%. This is over the legal limit of 35ug%.
	4. Revised Report by Bericon Forensics dated 7 February
	Based on the stated alcohol consumption before driving (2 pints) the reading at the time of driving
	would have been between zero and 15ug%.
	The theoretical maximum breath alcohol concentration from the consumption of the assumed quantities of wine and spirit for a person of Mr Roman’s height and weight would be 89ug% This means that at the time of the test and without the post driving con...
	Allowing for the elimination of alcohol over time, the reading would have been between 6ug% and 31ug% at the time of driving.
	However, the expert has next provided what I consider to be entirely contradictory findings. He has gone on to say that the reading would only have been below the limit if Mr Roman eliminated alcohol at the low end of the range of rates and that if he...
	Whilst overall this report is helpful, there is the caveat that the pattern of drinking only accords at a low rate, but not at the most likely rate, of elimination. The Prosecution are very likely to seize on this point and use to their advantage.
	This is in fact a second revised report by Mr Baker as I have already had to go back to him on several occasions to ask for clarity and further explanation to his findings. I am not content that Mr Baker’s methodology has been explained fully and am n...
	Keith Borer Consultants
	I would suggest that we commission an alternative expert from one of our preferred suppliers to prepare a comparable report. I have worked with Keith Borer Consultants on many occasions over the last 10 years with excellent results. Any expert we inst...
	In terms of costs, costs for a report by Keith Borer Consultants will be £ 250 + VAT. Please can I check that you are happy for me to proceed with this?
	5. Advice
	In order to be found guilty of the offence of being unfit to drive through drink, the prosecution must prove so that the court is sure, that Mr Roman drove whilst impaired through drink. So, the prosecution has to prove, not only that alcohol was pres...
	A post driving consumption (or hip flask) defence requires the defendant to prove on the balance of probabilities that he had consumed alcohol after driving and before the evidential test, and that, had he not done so, the proportion of alcohol in his...
	Mr Roman is not in contact with the girlfriend who was present that night and so we are unable to contact her to ask if she would provide a statement. We have asked Mr Roman to canvass his friend Rimarque to ask if he would provide a statement to us. ...
	Sentence and Costs
	Should Mr Roman be convicted after trial, the courts have sentencing guidelines to ensure consistency across the courts. I have attached these for your perusal.
	It is my view that if convicted, the offence would be placed in either the bottom or mid category of the guidelines which could attract a penalty with a range of a fine up to a high level community order. As you know, there is a mandatory disqualifica...
	Furthermore, if Mr Roman were convicted, the court is likely to make an order for Mr Roman to pay the prosecution costs of bringing the case to trial which would be added to any fine imposed. Under Part II, Section 18 of the Prosecution of Offences Ac...
	If Mr Roman were to decide to change his plea to guilty, he would only be liable to pay the prosecution costs to plea, which would be in the region of £ 85 to £ 200 added to any fine imposed.
	Acquittal and Defendants Costs Order
	Of course, if Mr Roman is found not guilty, we will be able to apply for the costs of his representation under a Defendant’s Cost Order (provided under Part II, Sections 16 and 16A of the Prosecution of Offences Act 1985).
	Where a defendant is acquitted of an offence, an application can be made to recover defence costs. This application covers costs incurred in the case and would include our fees and the cost of instructing a barrister to represent Mr Roman in court. If...
	Unfortunately, the costs that can be recovered are limited to Legal Aid rates (under Reg 7.7 Costs in Criminal Cases Regulations 1986). This means that on a successful application, we will not be able to recover the defence costs in full. However, it ...
	6. Next Steps
	I had provisionally arranged for a meeting with Mr Roman and his barrister on Thursday 9 February to go through the additional evidence received and to take instructions as well as discuss the expert’s findings.
	If you are in agreement for me to instruct Keith Borer Consultants as recommended, I would propose to put the meeting back a week or two to allow time for us to obtain the report.
	I appreciate that this is a lot to digest. Please do feel free to come back to me if you have any queries at all or wish to discuss the case.
	Kind regards,
	Leah Hester
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